IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAMELA LEWS, et al. : CIVIL ACTI ON
o :
LYCOM NG, et al. : NO. 11- 6475
MVEMORANDUM
Bartl e, J. June 27, 2012

Plaintiffs Panela Lewis, individually and as personal
representative of the estate of Steven Edward Lew s, deceased,
and Keith Witehead and John Wobl ewski as co-personal
representatives of the estate of Philip Charles Gay, deceased,
bring this diversity action for wongful death arising out of a
hel i copter crash near Liverpool, England. The el even defendants
i nclude "Lyconing,"! Avco Corporation ("Avco"), Textron, Inc.
("Textron"), and Textron Systens Corporation ("TSC').? Before
the court is the notion of plaintiffs to remand this case to the
Court of Conmon Pl eas of Phil adel phia County.

I .
Plaintiffs originally filed this action in the Court of

Common Pl eas of Phil adel phia County. The defendants renoved it

1. The plaintiffs sued "Lycom ng" as a separate entity. The
record establishes that it is an unincorporated division of Avco
Corporation with the full name, "Lycom ng Engines Division."

2. The remaining defendants are: Precision Airnotive LLC,
Precision Airnotive Corporation, Schweizer Aircraft Corporation,
Schwei zer Hol di ngs, Inc., Sikorsky Aircraft Corporation, United
Technol ogi es Corporation, and Chanpi on Aerospace LLC.



to this court pursuant to 28 U S.C. 8§ 1441(a) on the ground of
diversity of citizenship and an anmpbunt in controversy in excess
of $75, 000, exclusive of interest and costs. See 28 U. S.C.
§ 1332(a)(2). The conplaint alleges that the plaintiffs are and
t he decedents whose estates plaintiffs represent were citizens of
the United Kingdom It is undisputed that none of the defendants
is acitizen of the United Kingdomor any other foreign state.
Plaintiffs have now noved to remand the action to the
Court of Common Pleas. Under 8 1332(c), a corporation is deened
a citizen of its state of incorporation as well as the state
where it has its principal place of business. Wile Avco's state
of incorporation is Delaware, plaintiffs maintain that its
princi pal place of business is in Pennsylvania under the "nerve

center" test enunciated by the Suprene Court in Hertz Corp. V.

Friend, 130 S. Ct. 1181 (2010). Under 28 U.S.C. § 1441(b)(2),
removal fromthe state court of a diversity action is barred if
"any of the parties in interest properly joined and served as
defendants is a citizen of the State in which such action is
brought."®* This court allowed discovery linmted to the issue of

Avco's principal place of business.*

3. Title 28 U.S.C. § 1441 has been anended, effective January 6,
2012, for actions commenced after that date. This specific
| anguage has not changed.

4. Wile briefing on the propriety of renoval was pending, the

plaintiffs filed a notion to collaterally estop Avco from

relitigating a determnation as to its principal place of

busi ness because a simlar issue had recently been deci ded by

anot her judge in this court. W denied that notion. See Lew s
(continued. . .)
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The corporate tree of which Avco is a part is somewhat
conplex. Avco is a corporation whose sol e sharehol der is
Textron. Textron has various subsidiaries and affiliates,

i ncluding Avco. Avco is a holding conmpany primarily in the

busi ness of manufacturing products for the United States
Government and comrercial customers, including mlitary vehicles,
weapons, electronic surveillance, and aircraft engines. It has
vari ous subsidiaries, including TSC. Avco al so has seven
Operating Units, including Lycom ng Engines Division, which
plaintiffs call Lycom ng.®> The nmanufacturing facility of
Lycom ng Engines Division ("Lycomng") is located in

W liansport, Pennsylvani a.

Avco has three nenbers of its Board of Directors, W
Robert Kenp ("Kenp"), Frederick M Strader ("Strader"), and
Robert J. Sullivan ("Sullivan"). Al three are located in
W | m ngton, Massachusetts. Avco's financial books and records
are housed in a building at 201 Lowell Street in WI m ngton,
Massachusetts, which is owed by TSC. Signs in front of and on
the building say "Textron Systens.” Wthin this building is an

8' x8 office which is clainmed to be Avco's headquarters. There

4. (...continued)
v. Lycom ng, No. 11-6475, 2012 U. S. Dist. LEXIS 64986 (E.D. Pa.
May 9, 2012).

5. The other Operating Units are AAl Logistics & Techni cal
Services Division, AAl Test and Training Division, AA Unmanned
Aircraft Systens Division, Textron Defense Systens, Textron
Marine & Land Systens Division, and Textron Systens Advanced
Systens Division.
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are | abels next to the door of this office which indicate that
Avco is located there. Avco has no dedicated phone Iine or web
site.

Ei ghteen officers were elected at the nost recent
nmeeting of Avco's Board of Directors, which lasted five m nutes
and was held in Strader's office in WI m ngton, Massachusetts on
May 10, 2011. This neeting was the only in-person Board of
Directors neeting of Avco. Kenp, Strader, and Sullivan attended
this meeting. One of the officers elected at this nmeeting has
since resigned, |eaving seventeen Avco officers. Eight of these
officers are located in WI mngton, Massachusetts including: the
President and Chi ef Executive Oficer; the Executive Vice
President and Chief Strategy O ficer; the Senior Vice President,
Treasurer, and Chief Financial Oficer; and the Vice President
and Secretary. In addition, three officers are |ocated in Rhode
| sland, two in Maryland, one in Texas, and one in the D strict of
Col umbia. The final two officers, Mchael Kraft and David Dawes,
are located in WIlliansport, Pennsylvania. Al of the officers
of Avco al so hold positions at other affiliated conpanies,
including at TSC and Textron and within the Lycom ng division.
Lycom ng has eight sales managers. Four are in WIIliansport,
Pennsyl vania, while two are in Texas, one in Spain, and one in
New Zeal and. None is in Massachusetts.

In addition to electing officers at the May 10, 2011
nmeeti ng of the Avco Board of Directors, the Board passed a

resol ution regarding the "Designation of Authorized Signatories
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for Lycomi ng Engines.” It authorized the President or any Vice
Presi dent of Avco together with the Secretary or any Assistant
Secretary of Avco to designate certain enpl oyees of Lycom ng as:

named "officers” or authorized signatories of the
Lycom ng Engi nes Division and who shall be

aut hori zed and enpowered, severally or jointly
dependi ng upon the terns of the designation, and
subject to all conditions thereby inposed and
applicable Corporation policies and procedures,

i ncluding, but not limted to, obtaining al
necessary approvals and appropriate |egal review,
to sign, seal with the corporate seal, and execute
and deliver in the name and on behalf of the
Corporation with respect to the Lycom ng Engi nes
Di vision, contracts, agreenents, purchase orders,
bi ds, bonds, applications, reports, certificates,
affidavits or other docunments or instrunents
relative to or in connection with any work,
property, purchase, contract, service or
production of any kind which nay be directly or
indirectly carried on or perforned by the Lycom ng
Engi nes Division of the Corporation....®

(enmphasi s added.)

Strader is the President and Chief Executive Oficer of
Avco. He maintains an office at 201 Lowell Street, W] m ngton,
Massachusetts. Strader neets weekly, in person or by tel ephone,
with the senior |eadership fromeach of Avco' s busi nesses,
i ncluding Lycom ng. He also reviews and approves nonthly
financial reports and strategic plans for each of Avco's
busi nesses, including Lycom ng, which are denom nated President's
Busi ness Reviews ("PBR").

The general nanager of each of Avco's operating units,

i ncludi ng the general manager of Lycomi ng, submits a Strategic

6. This resolution is part of the mnutes of the Annual Meeting
of the Board of Directors of Avco Corporation.
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Busi ness Review ("SBR') to Strader each year. The SBRs i ncl ude
an assessnment of the relevant industry, conpetitors, and
strategi c objectives of each operating unit, including Lycom ng,
over a five-year horizon. Strader reviews and approves these
SBRs as well as Managenent Asset Plans ("MAP') for each of the
operating units, including Lycom ng, which cover personnel
devel opnent successi on planning, and executive conpensation. He
prepares performance eval uations for sonme enpl oyees and nakes
recommendations with regard to advancenent, salary, and bonus for
t hese enpl oyees. His duties include interviews of candidates for
seni or managenent positions with Avco's busi nesses and
performance of marketing and sales activities on behalf of Avco.
He further approves certain contracts and perforns other
activities relating to the normal operation and nmanagenent of
Avco' s busi nesses.

Further, under the "Textron Systens Operational
Del egation of Authority Matrix"™ for Lycom ng, Strader's approval
is expressly required for all cooperative business arrangenents,
all capital expenditures, any business operations restructuring,
any acquisition or divestiture of business, all engagenents of
consultants to do business with the United States governnent, al
appoi ntments of sales agents and representatives, all press
rel eases and communi cations, all collective bargaining
agreenents, and all reductions in force. Al of these activities

conducted by Strader occur in Massachusetts.



Sullivan is the Senior Vice President, Treasurer, and
Chi ef Financial Oficer of Avco. Like Strader, Sullivan is also
| ocated in WI m ngton, Massachusetts. Strader and Sullivan
t oget her review and approve an Annual Operating Plan for each of
the Avco operating units, including Lycomng. Strader and
Sul l'ivan annual Iy revi ew and approve a Long Range Plan ("LRP")
submtted by the financial controller of each operating unit,
i ncluding Lycom ng. The LRPs are the financial conmponents of the
SBRs. David Dawes, Lycoming's Director of Finance in
W liansport, submts the Lycomng LRP to Strader and Sullivan.
Dawes is al so an Assistant Secretary of Avco. He reports
directly to Sullivan.

M chael J. Kraft ("Kraft") is designated the Senior
Vi ce President and General Manager of Lycoming. Wile he is also
an Assistant Secretary of Avco, he is located in Lycomng's
offices in WIlliamsport, Pennsylvania. Kraft reports directly to
Strader. Kraft also neets weekly with Strader, either in person
in WImngton, Massachusetts or by video conference or
tel econference. Kraft prepares the nonthly PBRs and the annual
SBRs for Strader's review and approval. He executes transactions
and business activities that have al ready been authorized by
Strader. He does not have authority to expend funds which
Strader has not previously approved.

Strader and Sullivan are officers and directors of TSC
in addition to being officers and directors of Avco. Strader is

the President, Chief Executive Oficer, and a director of TSC,
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and Sullivan is the Treasurer and a director of TSC. Wen
Strader and Sul i van approve Lycomng's activities, they
sonetinmes do so in their capacity as TSC officers and directors,
rather than in their capacity as Avco officers and directors.
For exanpl e, when they approved an allocation of funds froma
grant fromthe Comonweal th of Pennsylvania, they did so in their
capacity as "Sr. VP & CFO, TSC' and "President & CEQ TSC. "
Simlarly, when Lycom ng submits to Strader its nonthly business
presentation, called the President's Business Review, it is on
either a "Textron Systens” or a "Textron Systens Corporation”
tenpl at e.

In 2009, "Lycom ng Engines, a division of Avco

Cor poration, a wholly-owned subsidiary of Textron, Inc." applied
for funding for capital projects fromthe Commonweal t h of

Pennsyl vania. The application was submtted by the Lycom ng
County Industrial Devel opnent Authority, with "Lycom ng Engi nes,
a division of Avco Corporation, a wholly owned subsidiary of

Textron, Inc." as the sub-applicant. |In the application for the
fundi ng, the sub-applicant identified the directors of Avco, al
wi th addresses at 201 Lowell Street, WI m ngton, Mssachusetts.
It also identified the officers of Avco, with their addresses.
Five of the officers were listed with addresses in Rhode Island,
four with addresses in Massachusetts, two with addresses in
Pennsyl vania, and one with an address in Texas. The application

al so provided "a listing of the Lycom ng Engi nes Leadership Team

responsi bl e for the operations and adm ni stration of the Lycom ng
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Engines facility in WIlliansport, Pa." This listing included
fifteen nenbers of the | eadership team The address of only one
is identified and that is WIIlianmsport.

The plaintiffs produced to the court various agreenents
bet ween "Lycom ng Engi nes Division of Avco Corporation,” the
Lycom ng County Industrial Authority, and Lycom ng County, where
Wl liansport is |located and where Lycom ng has its manufacturing
facility. These agreenents provided for cooperation between

"Lycom ng Engi nes Division of Avco Corporation,”™ Lycom ng County,
and the Lycomi ng County Industrial Authority on the application
to the Cormonweal th of Pennsylvania for funding through the
Redevel opnent Assi stance Capital Program The signatures of the
i ndi vidual s signing the agreenents for "Lycom ng Engi nes Division
of Avco Corporation” are illegible. The agreenents state that
the entity has "a principal place of business in WIIliansport,
Pennsyl vani a.” These agreenents are dated April 28, 2009 and
August 20, 2009 respectively, and an "Anendnment to Agreenent"”
cont ai ni ng the sanme | anguage regarding a principal place of
busi ness of the entity is dated Decenber 22, 2011
1.

Def endants, which have renoved this action fromthe

state court, are the parties that bear the burden of establishing

that they have conplied with all substantive and procedural

renoval requirenments. Steel Valley Auth. v. Union Switch &

Signal Div., 809 F.2d 1006, 1010 (3d GCir. 1987). The federa

statutes regarding renoval are construed strictly in favor of
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remand. 1d. The district court nust remand if there is either a
| ack of subject matter jurisdiction or a defect in the renoval

process. PAS v. Travelers Ins. Co., 7 F.3d 349, 352 (3d Cr

1993). Here, subject matter jurisdiction is not contested, as
the plaintiffs are citizens of a foreign state and the defendants
are all citizens of the United States. However, as noted above,
the plaintiffs argue that there is a statutory bar to renova
under 28 U.S.C. 8 1441(b)(2) because one of the defendants, Avco,
is acitizen of the state where the action was brought, that is,
because its principal place of business is in Pennsylvani a.

"[ A] corporation's unincorporated division is not an

i ndependent entity for diversity purposes.” Bruesewitz v. Weth

Corp., No. 05-5994, 2006 U. S. Dist. LEXI S 13206, at *9 (E.D. Pa.
Mar. 27, 2006). A subsidiary corporation, if incorporated as a

separate entity, has its own principal place of business. |d.

(citing Quaker State Dyeing & Finishing Co., Inc., v. ITT
Terryphone Corp., 461 F.2d 1140 (3d Cr. 1972)). However, an

uni ncorporated division is different froma subsidiary
corporation and "has the sanme citizenship of the corporation of
which it is a part."” [d. (citations omtted). Accordingly,
Lycomng's citizenship is the citizenship of Avco.

The critical issue before us is whether Avco has net
its burden of proof to establish that its principal place of
business is in a state other than Pennsylvania. To answer this
guestion, we nust deci de whether Avco has shown that its "nerve

center," as defined by the Suprene Court in Hertz Corp. V.
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Friend, 130 S. C. 1181 (2010), is in WImngton, Massachusetts,
rather than in WIlianmsport, Pennsylvani a.

In Hertz v. Friend, the Suprene Court decided on the

meani ng of a corporation's "principal place of business" for

pur poses of diversity jurisdiction under 28 U.S.C. 8§ 1332(c). Up
to that point in tine the various circuits had provided different
answers and net hods for nmaking that determ nation.

The Suprene Court hel d:

"“principal place of business" is best read as

referring to the place where a corporation's

officers direct, control and coordinate the

corporation's activities. It is the place that

Courts of Appeals have called the corporation's

"nerve center."

130 S. C. at 1192. The Court explained that a corporation's
princi pal place of business is "the actual center of direction,
control, and coordination, i.e., the 'nerve center' and not
sinply an office where it holds its board nmeetings (for exanple,
attended by directors and officers who have travel ed there for
the occasion)." Id.

The Court recogni zed that anomalies m ght arise under
the nerve center test. For exanple, if the bulk of a conpany's
activities which are visible to the public take place in New
Jersey but the top officers run the business from New York, the
conpany's principal place of business, for diversity purposes, is

in New York. Nonet hel ess, the Court reasoned that the nerve

center test had the advantage of being a clear rule, designed to
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avoid "overly conplex jurisdictional adm nistration.” 1d. at
1194.

It is evident at the outset that the public persona of
Avco, to the extent it exists, is in WIllianmsport, Pennsylvania
where Lycoming is located. It is there that it nmanufactures
ai rpl ane engi nes and nowhere else. Two Avco officers are on the
scene who oversee the operations at the site. In contrast,
Avco's visibility to the public in Massachusetts is virtually
non- exi stent .

Al t hough Avco's public face is in Pennsylvania, the
record reflects that the top officers of Avco are situated in
W | m ngton, Massachusetts. All mgjor decisions involving the
busi ness are made or approved there. Fromhis office in
Massachusetts Strader reviews and approves Lycom ng's nonthly
financial reports and strategic plans, reviews and approves
Lycom ng's annual strategic assessnents and objectives, and
reviews and approves Lycom ng's annual personnel plans. Strader
prepares performance eval uations for high | evel enployees of
Lycom ng, and interviews candi dates for senior managenent
positions at Lycoming. H s approval is expressly required for
al | cooperative business arrangenents, all capital expenditures,
any busi ness operations restructuring, any acquisition or
di vestiture of business, all engagenents of consultants to do
business with the United States governnent, all appointnments of

sal es agents and representatives, all press rel eases and
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comuni cations, all collective bargaining agreenents, and al
reductions in force.
Under the facts presented, the nerve center of Avco and

thus Lyconming is in Massachusetts. See Central West Virginia

Energy Co., Inc. v. Muwuntain State Carbon LLC 636 F.3d 101 (4th

Cr. 2011). As the Suprene Court cautioned in Hertz v. Friend,

sinply because it may appear to the public that the business of
Avco or Lycoming is centered in Pennsylvania is not controlling.
The nerve center test, the Court acknow edged, sonetinmes produces
a counterintuitive result. 130 S. C. at 1194.

Plaintiffs argue that renoval is inproper because
Avco's top officers, who are also officers of affiliated
conpani es such as Textron, often made decisions for Avco or
Lycom ng using titles or stationery of conpani es other than Avco.
| ndeed, Strader and Sullivan take on nultiple roles within the
affiliated conpanies that include Textron, Inc., TSC, Avco, and
Lycom ng. However, the plaintiffs do not dispute that Strader
and Sullivan control and direct the activities of Avco.
Accordingly, their location is the |location of the "nerve
center.” Even assum ng Strader and Sullivan sonetines
di sregarded corporate fornmalities and were acting or appeared to
be acting as officers of Textron or TSC when they made the
vari ous deci sions inpacting Avco, it is of no nonent here, since
t he decisions were all made in Massachusetts and not in

Pennsyl vani a.
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In support of its notion to remand, plaintiffs also
rely on the | anguage in the agreenents between "Lycom ng Engi nes

Di vision of Avco Corporation,” Lycom ng County, and the Lycom ng
County Industrial Devel opnent Authority that "Lycom ng Engi nes

Di vision of Avco Corporation” had "a principal place of business
in WIliansport, Pennsylvania." (enphasis added).

Significantly, the word fornmulation found in 28 U S.C. 8§ 1332(c),
"its principal place of business,” is not used. (enphasis
added). Under 8§ 1332(c), for purposes of diversity jurisdiction,
a corporation has only one principal place of business. Hertz v.
Friend, 130 S. Ct. at 1185-86. The agreenments on which
plaintiffs rely inply nore than one. 1In addition, two of the

three agreenents were signed before the Suprenme Court handed down

Hertz v. Friend, which decided on the proper interpretation of

the phrase "its principal place of business.” At least with
respect to them we cannot attribute to Avco a definition the
Suprene Court had not yet articulated. Furthernore, the Suprene

Court in Hertz v. Friend rejected the argunent that the nere

filing of a docunment, for exanple, a filing with the SEC stating
the location of a conpany's principal officers, is sufficient

wi thout nore to establish a corporation's principal place of

busi ness. Accordingly, the wording of Avco's agreenents with the
Lycom ng Industrial Devel opment Corporation is not helpful to the
plaintiffs.

Plaintiff cites Agostini v. Piper Aircraft Corp., No.

11-7172, 2012 W 646025 (E.D. Pa. Feb. 29, 2012). There, another
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judge of this court held that Avco had not proven that its

princi pal place of business was not in Pennsylvania and ordered
the case remanded to the state court. It appears that the

evi dence produced by Avco in that case was nuch nore limted than
what the record shows here. Based on what is before us, we reach
a different concl usion.

In summary, Avco has proven that its nerve center, and
thus its principal place of business, is in WImngton,
Massachusetts. Conplete diversity of citizenship exists and no
defendant is a citizen of the Comonweal th of Pennsylvania. The
requi red amount in controversy has been satisfied. Renoval of
the action to this court was proper under 28 U.S.C. § 1441(a) and
is not barred under 28 U.S.C. § 1441(b)(2).

The notion of plaintiffs to remand this action to the

Court of Common Pl eas of Phil adel phia County will be deni ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAMELA LEW S, et al. : ClVIL ACTI ON
o :
LYCOM NG, et al. : NO. 11- 6475
ORDER

AND NOW this 27th day of June, 2012, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of plaintiffs Panela Lewis, individually and as
personal representative of the estate of Steven Edward Lew s,
deceased, and Keith Witehead and John W obl ewski as co-personal
representatives of the estate of Philip Charles Gray, deceased,
to remand this action to the Pennsyl vania Court of Comon Pl eas,
Phi | adel phia County is DENI ED.

BY THE COURT:

/sl Harvey Bartle Il




